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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 

SONITPUR :: TEZPUR 

 

Sessions Case No. 109 of 2015 

Under section 302 I.P.C  

(Arising out of G.R. Case No. 441 of 2015) 

 

    State of Assam       

     –Vs–  

Bana Churin @ Surin             ...Accused 

 

Present 
Ms. A. Ajitsaria, AJS,  

Addl. Sessions Judge No.2, Sonitpur, Tezpur  
  

Date of Evidence    :   22.05.2015, 20.06.2015, 22.07.2015 
Date of Argument   :  09.08.2015, 2.09.2015 
Date of Judgment   :  16.9.2015 

 

For the State          :   Sri Khemraj Adhikary, Addl Public Prosecutor. 
For the accused      :   Sri R. R. Kalita, Legal Aid Counsel 
 

J U D G M E N T 

1. The prosecution case, in a nutshell, is that on 04.03.2015 Smti 

Malati Surin lodged an FIR stating, inter alia, that on 03.03.2015 at 

about 08.0PM her husband Lalu Surin after consuming alcohol, entered 

into quarrel and assaulted her brother-in-law’s wife. At that moment, her 

brother-in-law/Bana Surin (accused) entered the house and assaulted 

her husband with bamboo stick on the head. It was stated that they 

slept at night but in the morning she saw that her husband had died in 

sleep . The informant stated that accused Bana Suirn killed her husband 

namely, Lalu Surin. The same was registered as Chariduar Police Station 

Case No. 26/2015 under section 302 I.P.C.  

2. After due investigation, charge-sheet was submitted against the 

accused person, namely, Bana Surin under section 302 IPC. 
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3. The accused entered appearance and after observing necessary 

formalities, the offence being Sessions triable, was committed to the 

Court of Sessions for trial by the learned Addl. Chief Judicial Magistrate, 

Sonitpur, Tezpur.   

 

4. After hearing both sides and on perusal of the police report 

furnished u/s 173 of the CrPC, formal charge u/s 302 IPC was framed, 

read over and explained to the accused to which he pleaded not guilty 

and claimed to be tried. Hence, this trial. 

 

5. In support of the case, the prosecution examined nine 

witnesses and defence examined none. The plea of defence is of total 

denial.  

 

6. After closure of the prosecution evidence, the accused person 

was examined u/s 313 of the CrPC. 

 

POINTS FOR DETERMINATION 

(i) Whether the accused knowingly or intentionally caused the 

death of Lalu Surin? 

 

7. I have carefully examined the evidence on record and heard 

arguments of both sides. 

 

DECISION  AND REASONS THEREOF 

8.  PW 1, Dr.  Sanjoy Roy deposed that on 4.3.2015 he was on duty 

at Kanaklata Civil Hospital and performed the post mortem on the body 

of Lalu Surin, aged about 30 years, in connection with Chariduar GDE 67 

dated 4.3.15. PW 1 stated that he found the following injuries: 

“Lacerated injury scalp 3 cm x 2 cm x 1 cm, Clotted blood seen around 

the wound, on dissection, depressed fracture of skull around frontal 
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region and occipital region , right side, lacerated injury of brain matter.” 

PW 1 stated that no other injury was seen on other parts of the body 

and other organs were healthy. PW 1 stated that rigor mortis was 

present and all the injuries were ante mortem in nature. PW 1 stated 

the nature of the weapon to be a blunt object. PW 1 opined that the 

cause of death was haemorrhage and shock as a result of head injury. 

PW 1 exhibited the post mortem report as Ext 1.  

 

9. In cross-examination, PW 1 stated that he found only one injury 

on the skull. PW 1 stated that only rarely could such injuries occur by 

falling. 

 

10. PW 2, Malati Surin deposed that the Bana Surin was her brother-

in-law and the deceased Lalu was her husband and he died about 3 

months back.  PW 2 stated that his husband had taken alcohol and he 

created hue and cry at home. PW 2 stated that her husband Lalu had 

lathi in his hand and was running with the lathi behind them, that is, the 

wife of the accused/Sabita and her younger sisiter-in-law. PW 2 stated 

that the accused came in the house and enquired as to why they were 

waiting on the road, to which, she replied by saying that since Lalu was 

running after them with lathi, they were standing outside. PW 2 stated 

that the accused asked them to go in the house and they then went in. 

PW 2 stated that the accused asked Lalu to go to sleep but Lalu 

assaulted the wife of the accused namely, Sabita. PW 2 stated that in 

anger thereafter, the accused hit Lalu on the head with a lathi. PW 2 

stated that Lalu fell on the ground, they lifted him and made him lay 

down on the cot so that he could sleep. PW 2 stated that in the 

morning, she found that Lalu, her husband was no more. PW 2 stated 

that she lodged FIR in the police station by putting her thumb 

impression.   

 

11. In cross examination, PW2 stated that she lodged FIR at about 

10 AM in the morning and the same was written by Ibha Choi, a female 

co villager. PW 2 stated her husband used to always consume alcohol 
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and he used to come home and create a ruckus.  PW 2 stated that on 

the date of occurrence, he created a ruckus and all of them including 

the children went out and were on the road for about ½ hour, 

whereafter, the accused came. PW 2 stated that there was a branch of a 

tree in the hand of the husband but nothing in the hand of the accused. 

PW 2 stated that the accused tried to pacify Lalu but he did not pay 

heed and it was then that Lalu his Sabita, whereafter the accused hit 

her husband/Lalu. PW 2 stated that the accused tried to pacify her 

husband and separate him from Sabita and then Lalu fell. PW 2 denied 

the suggestion that Lalu suffered injuries because of falling and stated 

that Lalu had fallen because he was hit by the accused, with a small 

bamboo stick. PW 2 stated that then they made her husband sleep after 

lifting him. PW 2 stated that Lalu’s clothes had not become dirty. PW 2 

stated that she could not say when Lalu died, since Lalu was sleeping 

whole night. PW 2 stated that earlier the accused had never beaten his 

brother; he used to respect his brother. PW 2 further stated that on the 

date of occurrence the accused, had not come with the intention to kill 

his brother. PW 2 stated that Lalu died because of his own fault. 

 

12. PW 3, Sri Ram Kr. Chetri deposed that the deceased Lalu was 

the elder brother of the accused. PW 3 stated that the accused Surin 

admitted before the villagers, that on the previous day, his brother Lalu 

after consuming alcohol had come and beaten his wife and he/the 

accused had assaulted Lalu with a lathi. PW 3 stated that the accused 

confessed the same before the villagers and the accused showed them 

the lathi/bamboo with which he had assaulted his brother. PW 3 stated 

that he had seen the dead body. Police went to the place of occurrence, 

inquest (Ext 2) was conducted on the dead body of Lalu.  

 

13. In cross-examination, PW 3 stated that house of the accused 

was about 1 ½ km from his house and that he had learnt about the 

occurrence at about 8 AM in the morning. PW 2 stated that after few 

minutes of his reaching the house of the accused, the police arrived and 
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the accused confessed in the presence of the villagers and at that time, 

the police were also present. PW 3 denied the suggestion that he had 

not stated before the police that the accused had confessed to have 

assaulted his brother with a bamboo and had shown the said bamboo. 

 

14. PW 4, Sri Bijoy Ekka deposed that the occurrence was of about 3 

months back. PW 4 stated that at night about 8.30 PM he was sleeping. 

He heard commotion in the house of the accused, which is situated at 

the back of his house. PW 4 stated that he woke up and went to the 

house of the accused and saw the wife of the accused lying on the 

ground in an injured condition. PW 4 stated that he had seen Lalu lying 

there. PW 4 stated that Lalu was lifted and laid inside the house. PW 4 

stated that preparation was made to take Sabita (wife of the accused) to 

the hospital. PW 4 stated that Sabita was taken to the hospital and he 

returned to his house. PW 4 stated that in the morning he heard that 

Lalu Surin had died. PW 4 stated that villagers and police came to the 

house of the accused and he had gone to the Civil Hospital with the 

dead body for post mortem. The defence declined to cross examine PW 

4. 

 

15. PW 5, Smti Ebha Rani Marki deposed that at about 8 AM she 

heard that accused had assaulted Lalu Surin and on hearing the same, 

she went to their house and saw the dead body of Lalu. PW 5 stated 

that she also saw wife of Bana lying unconscious on one side and she 

was told that Bana had beaten Lalu. PW 5 stated that police came and 

enquired from Bana and he admitted before the police and in his 

presence that he had assaulted Lalu with a bamboo lathi. PW 5 stated 

that police seized the bamboo lathi measuring 3 ½ ft in length with 6 

inch bah/bamboo on the head (Material Ext. 1), on the same being 

shown by the accused, vide Ext 3/Seizure list. 

 

16. In cross-examination, PW 5 stated that the accused and his 

brother used to reside together as a joint family, with their wives. PW 5 
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stated that she learnt about the occurrence, on the next day morning at 

about 8 -8.30 AM and police was there when she reached the house of 

the accused. PW 5 stated that she could not say who brought and gave 

the lathi to the police. PW 5 stated that she had not the witnessed the 

occurrence. 

 

17. PW 6, Sofiqul Islam deposed that on the relevant date he was at 

the Khanamukh Centre where he heard about one person having killed 

another. PW 6 stated that he saw many persons proceeding towards 

one house and he too followed them. PW 6 stated that he then went to 

the house of the accused where he learnt that the deceased was the 

brother of the accused and that the accused had killed his brother. PW 6 

stated that police came, inquest was conducted on the dead body of the 

deceased Lalu and he signed on the inquest report (Ext. 3). PW 6 stated 

that the accused took a bamboo lathi measuring 3 ½ ft in length with 6 

inch bamboo on the head (Material Ext .3) and gave the same to the 

police, in his presence. PW 6 stated that police seized the same vide Ext. 

3, Seizure list. 

 

18. In cross-examination, PW 6 stated house of the accused was 

about ½ km from the Centre, he had reached the place of occurrence at 

about 9 AM and about 20 minutes later, the police arrived. PW 6 stated 

that when police enquired from the accused, the accused took out the 

lathi and gave that same to the police. PW 6 admitted that he had not 

stated before the police that the accused took out the lathi and gave the 

same to the accused as the police were themselves present at the 

relevant time. PW 6 stated that he did not see from where the accused 

had taken out the lathi. PW 6 stated he could not say who had kept the 

bamboo lathi near the door of the house. 

19. PW 7, Jainal Abedin deposed that next day of the occurrence he 

had heard that Bana killed Lalu by assaulting him with a bamboo lathi. 

PW 7 stated that he did not go the place of occurrence but he informed 

the police over telephone. 
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20. In cross-examination, PW 7 stated that he informed the police 

since he was the VDP Secretary. PW 7 stated that the house of accused 

was about 2 -2 ½ km from his house. PW 7 stated that people were 

proceeding to the house of the accused and it was then that he had 

heard about the occurrence from one of them.  PW 7 stated that he 

could not say the name of the person who had informed him. PW 7 

stated that he had no personal knowledge of the occurrence and that he 

had only heard about it.  PW 7 stated that he had not heard that Lalu 

used to drink and create a ruckus. 

 

21. PW 8, Nihimiya Soy deposed that day after the occurrence he 

heard that there was quarrel between the accused and Lalu.  PW 8 

stated that Bana assaulted Lalu with a bamboo lathi, pursuant to which, 

Lalu died. PW 8 stated that the school where he served was about ½ 

km from the place of occurrence, he used to perform night duty and 

used to reside in the quarter. PW 8 stated that he had seen dead body 

of Lalu at about 5-5.30 AM in the morning. PW 8 stated that he could 

not say the name of the person who had informed him about the 

occurrence. PW 8 stated that he did not know the details of the family 

affairs of the accused or deceased. 

 

22. PW 9, Kulendra Bharali deposed that on 4.3.15 he was posted at 

Chariduar PS. On the said day, Joynal Abedin informed over telephone 

at about 7 AM, that there was quarrel between two brothers and in the 

said quarrel the elder brother suffered death. The same was  recorded 

as GDE No. 67 dated 4.3.15 (Ext 4) in the handwriting of SI Naren 

Sonowal. PW 9 stated that on the said date, Malati Surin lodged an FIR 

(Ext 5) by putting her thumb impression. The said FIR was registered as 

Chariduar PS Case No.26 of 15 u/s 302 IPC by SI Naren Sonowal, who 

endorsed the same to him for investigation. PW 9 stated that he visited 

the place of occurrence, recorded the statement of witnesses,  prepared 

sketch map (Ext 6),  conducted Inquest on the dead body of Lalu Surin, 

sent the dead body for post mortem vide dead body challan (Ext 7) and 

seized the bamboo stick 3 ½ in length (Material Ext 1) vide seizure list 
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Ext 3. PW 9 stated that on completion of investigation he submitted 

chargesheet  (Ext 8) against the accused person. 

 

23. In cross examination, PW 9 stated that telephonic information 

was received at about 7.15 AM on 4.3.15 and FIR was lodged at 2.20 

PM on 4.3.15.  PW 9 stated that he reached the place of occurrence 

which was 8 km from the police station at about 10 AM. PW 9 stated 

that none was named in the GDE. PW 9 stated that Ram Kumar Chetry 

did not state before him that the accused hit with a bamboo stick. PW 9 

denied the suggestion that the accused had not given the bamboo stick 

to him and he was the accused used to use the said stick for closing the 

door of his house and the same was just picked up from the house of 

the accused. 

 

24. Ld. Counsel for the defence referring to the evidence of PW 2, 

wife of the deceased, strenuously submitted that in the instant case the 

accused neither intended nor had the knowledge that death of his 

brother, Lalu would be caused. Ld. Counsel submits that it is only when 

the accused saw Lalu assault his wife that the accused in turn hit Lalu 

on the head. Ld. Counsel submits that the single blow inflicted by the 

accused at the heat of the moment, ought to be construed as an act of 

negligence, bringing it within the ambit of u/s 304 A I.P.C.  

 

25. This Court has duly considered the submissions so advanced. 

Appreciating the evidence on record, it is seen that PW 2, wife of Lalu 

stated that Lalu had in a drunken condition assaulted Sabita, the wife of 

the accused and in anger, the accused hit Lalu on the head by a 

bamboo lathi. PW 2, is held to be an eyewitness. It is seen that PW 2 

could not be demolished during cross examination. PW 1, the medical 

officer, detected internal head injuries on the body of Lalu, thereby 

corroborating the fact that the deceased was hit on the head. PW 4 was 

one of the first ones to reach the place of occurrence and he stated that 

he had seen Sabita lying in an injured condition and Lalu too was seen 

to be lying on the floor. Whereas, Lalu was lifted and placed on the cot, 
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Sabita was taken to the hospital. Hence it is seen that the prosecution 

has been able to establish that it was the accused Bana Surin, who 

assaulted his brother Lalu Surin, on the head.   

 

26. Having, held that it was the accused who assaulted his brother, 

Lalu on the head, this Court is to now to ascertain the nature of the 

offence, if any, committed by the accused. 

   

27. With regard to the submissions advanced by the Ld. Counsel for  

the defence, it is to be noted that acts probably or possibly involving 

danger to others, but which in themselves are not offences, may be 

offences u/s 304 A I.P.C., if done without due care to guard against the 

dangerous consequences. But acts which are offence in themselves 

must be judged with regard to the knowledge or means of knowledge of 

the offender and the same has to be placed in their appropriate place in 

the class of offences of the same character.  

 

28. In the instant case, the act of assaulting in itself being an 

offence, in the considered view of this Court, section 304 A IPC, 

therefore not attracted.  

 

29. This Court is however in agreement with the Ld. Counsel for 

the defence that there was no intention on the part of the accused in 

hitting his brother Lalu, on the head. The occurrence tool place when 

Lalu, under the influence of alcohol assaulted Sabita, the wife of the 

accused and seeing the same, the accused hit Lalu thereby indicating 

that the accused did not have the intention to cause the death of Lalu. 

In fact it is also on record that after the accused hit his brother Lalu on 

the head and he fell down, Lalu was lifted by them and made to lie on 

the cot so that he could sleep. Obviously, no external injury except 

laceration on the head as stated by PW 1 was visible. Neither, PW 2 nor 

PW 4 who had arrived at the place of occurrence immediately on 

hearing hulla, suspected Lalu to be grievously injured inasmuch, only 

Sabita Surin (injured wife of the accused), was taken to the hospital. 
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Therefore, it is seen that the accused did not have the intention to 

cause such bodily injury which would be “sufficient in the ordinary 

course of nature to cause of the death” of Lalu. 

 

30. As far as knowledge is concerned, it is seen that a single blow 

was given on the head by the accused  with what PW 1 says, a small 

bamboo lathi, impact of which, externally perhaps was laceration on the 

scalp. It is unlikely that the accused, an illiterate labourer, knew that a 

blow with small lathi on the head, was likely to cause such an injury 

which was so imminently dangerous that it must in all the probability 

cause death.   

 

31. According to PW 1, the medical officer, the lacerated injury on 

the scalp was of 3 x 3 x 1 cm. As stated hereinbefore even PW 2 and 

PW4 did not take the incident to be serious inasmuch, as Lalu was laid 

on the cot so that he could sleep and Sabita was taken to the hospital. 

Therefore, it is most unlikely that the accused would have had the 

knowledge that by a single blow, the matter inside the brain would be 

lacerated and there would be internal fracture of scalp which would 

ultimately lead to Lalu’s death. Admittedly no medical assistance was felt 

necessary or provided to Lalu throughout the night. 

 

32. Considering the circumstances in which Lalu was hit by the 

accused, it would be unsafe to hold that the accused had the intention 

of causing such bodily injury as is likely to cause death, as required 

under section 299 IPC or had the intention to cause bodily injury as is 

sufficient in the ordinary cause of nature to cause death, as required to 

Section 300 I.P.C.  

 

33. Similarly, it is cannot be held that the accused would have had 

the knowledge that such an act was likely to cause death, as required by 

section 299 IPC, or that he had the knowledge that his act was so 

imminently dangerous that in all probability it would cause the death of 
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Lalu. Hence, the act of the accused cannot be termed either as “culpable 

homicide amounting to murder”, or as “murder”. 

 

34. Section 320 IPC part “eighthly” deals with “any hurt which 

endangers life”. Thus, obliviously what was caused by the accused to 

the deceased was grievous hurt as defined in section 320 IPC. Section 

325 IPC prescribes the punishment for voluntarily causing grievous hurt. 

Section 326 IPC is ruled out since bamboo lathi cannot, in the facts and 

circumstance, be construed as a dangerous weapons.   

 

35. Therefore, this Court holds that the prosecution has been able 

to prove that the accused committed offence punishable u/s 325 IPC. 

This Court holds the caused guilty u/s 325 IPC.  

 

HEARING ON SENTENCE 

 

36. Convict Bana Surin is heard in person. He submits that he has a 

wife and minor child. He further submits that his elder brother having 

died and he now being the sole earning member of the family, has to 

take care of his elder brother’s family and their minor sister and, as 

such, he ought to be dealt with leniently. Learned Counsel for the 

convict, Bana Surin is present and submits that since the accused has 

been facing trial as a UTP, conviction should be to the extent of the 

period already undergone by the accused. 

 

37. Considering all the aspects, the accused/convict, Bana Surin Nath 

is sentenced to undergo R.I. for one year and to pay a fine of Rs.3,000/- 

(Rupees three thousand) only, in default, S.I. for fifteen days under 

section 325 IPC. Fine if realised, be paid to be wife of the deceased, 

namely,  Malati Surin. 

 

38. Period of detention undergone so far by the accused shall be set 

off. 
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39. Let the seized item be destroyed in due course. 

  

40. It has come on record that the deceased, Lalu Surin left behind 

his wife and three minor children. Since the fine imposed on the 

accused/convict is minimal, this Court considers the present to be a fit 

case to grant compensation to the victim, that is the wife of the 

deceased, namely, Malati Surin (PW 2) u/s 357 A of the CrPC. The 

Hon’ble Gauhati High Court in PIL No. 26 of 2013 has held that 

depending upon the facts and circumstances of a case, interim 

compensation may be granted for meeting the immediate needs of an 

aggrieved family. Hence, this Court grants interim compensation of 

Rs.25,000/- to the wife of the deceased. The District Legal Services 

Authority is directed to disburse the said amount to Smt. Malati Surin as 

interim compensation and thereafter enquiry and take a final decision on 

payment of further compensation, if any, u/s 357A CrPC. Let a copy of 

this judgment be forwarded to the Secretary, District Legal Services 

Authority, Sonitpur, Tezpur. 

 

41. Let a free copy of this judgment be furnished to the convict 

immediately. 

 

42. Let a copy of this judgment be forwarded to the District 

Magistrate, Sonitpur, Tezpur u/s 365 of the CrPC. 

 

 The judgment is signed, sealed and pronounced in open court, 

in the presence of both sides, on this the 16th day of September, 2015.                

     

     Additional Sessions Judge No. 2, 

                Sonitpur, Tezpur. 
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A-N-N-E-X-U-R-E 

1. Witnesses for Prosecution  

 P.W. 1: Dr. Sanjoy Roy 

 P.W. 2: Malati Surin 

 P.W. 3: Sri Ram Kr. Chetri 

 P.W. 4: Sri Bijoy Ekka 

 P.W. 5: Smti Ebha Rani Marki 

P.W. 6: Sofiqul Islam 

P.W. 7: Jainal Abedin 

P.W. 8: Nihimiya Soy 

P.W. 9: Kulendra Bharali 

2. Witnesses for Defence : NIL 

3. Court Witnesses :  NIL  

4. Prosecution Exhibits:  

 Ext. 1: Post Mortem Report 

 Ext 2: Inquest Report 

 Ext 3: Seizure List 

 Ext 4: Ejahar 

 Ext 5:  GDE No. 67 dated 4-3-15 

 Ext 6: Sketch Map 

 Ext 7: Dead Body Challan 

 Ext 8: Chargesheet. 

5. Defence Exhibits : NIL 

6. Material Exhibits: M.Ext 1 : Bamboo Lathi 

 

Addl. Sessions Judge No.2 

                   Sonitpur, Tezpur 

  


